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THE STARTING QUESTION

You are considering the 

designation of a 

midcentury modern house 

as a historic landmark.  The 

owner, who objects to the 

designation, has asked if 

the city has the right to do 

so.

How do you answer?

What is the legal basis for 

regulations related to 

preservation in your 

community?



The first issue facing any 

local historic preservation 

commission is whether it has 

the legal authority to act.
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COMMISSION 

AUTHORIT Y



Provides Protection for Historic Resources

Local historic preservation ordinances are the laws that 

communities implement to protect historic preservation resources.  

These laws protect individual sites and areas, and they offer the 

strongest form of legal protection for historic properties.  Each 

ordinance is tailored to fit the needs that best suit the individual 

community. 
(National Trust for Historic Preservation)
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WHAT IS A HISTORICAL PRESERVATION 

ORDINANCE?



 Reserved to the states

 States may delegate to local governments

 Power of a government to provide for the public health, 
safety, morals and general welfare of its citizens, 
including historic preservation
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10TH AMENDMENT

POLICE POWER OF STATE AND LOCAL GOVERNMENTS



POLICE POWER

 The concept of the public 

welfare is broad and 

inclusive.  The values it 

represents are spiritual as 

well as physical, aesthetic 

as well as monetary.  It is 

within the power of the 

legislature to determine 

that the community should 

be beautiful as well as 

healthy, spacious as well as 

clean, well-balanced as well 

as carefully patrolled.

Justice William O. 

Douglas

Berman v Parker

348 U. S. 26 (1954)
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ZONING

 Euclid v. Ambler (1922)

 Addressed the question of 
whether a municipality 
could deny property owners 
the right to use their land 
however they chose
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A county or city may make and enforce within its 

limits all local, police, sanitary, and other ordinances 

and regulations not in conflict with general law.

Article 11, Local Government, Sec. 7
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CALIFORNIA CONSTITUTION



EARLY HISTORIC PRESERVATION 

PROGRAMS

 Honorary designations

 Administered by community 

historical organizations

 Focus on great (white) men

 Informal

 Focus on great architecture
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NATIONAL HISTORIC 

PRESERVATION ACT OF 1966

The Congress finds and declares that the 

historical and cultural foundations of the 

Nation should be preserved as a living

part of our community life and development 

in order to give a sense of orientation 

to the American people.



CHANGES IN PRESERVATION DIRECTION

 Tied to land use planning

 Integration of historic 
preservation into city and 
county planning departments

 Preservation aligned with 
zoning



(a) The board of supervisors may acquire property for the 
preservation or development of a historical landmark. The board of 
supervisors may also acquire property for development for 
recreational purposes and for development of facil ities in 
connection therewith. 

(b) The board may, by ordinance, provide special conditions or 
regulations for the protection, enhancement, perpetuation, or use 
of places, sites, buildings, structures, works of art and other 
objects having a special character or special historical or aesthetic 
interest or value. These special conditions and regulations may 
include appropriate and reasonable control of the appearance of 
neighboring private property within public view. –

Cal i fo rn ia  Gov.  Code  § 25373
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CALIFORNIA STATUTES

COUNTIES



 (a) The legislative body may acquire property for the 
preservation or development of a historical landmark. The 
legislative body may also acquire property for development for 
recreational purposes and for development of facil ities in 
connection therewith. 

 (b) The legislative body may provide for places, buildings, 
structures, works of art, and other objects, having a special 
character or special historical or aesthetic interest or value, 
special conditions or regulations for their protection, 
enhancement, perpetuation or use, which may include 
appropriate and reasonable control of the use or appearance of 
neighboring private property within public view, or both. 

Cal i fo rn ia  Gov.  Code  § 37361
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CALIFORNIA STATUTES

CITIES



Provides Assurance of Due Process

An equally important purpose of the local 

preservation ordinance is to ensure due 

process and equal protection
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WHAT IS A HISTORICAL PRESERVATION 

ORDINANCE?



Protects citizens from 

encroachment by the 

federal government 

upon their property
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5TH AMENDMENT

-INDIVIDUAL RIGHTS-



 Assures that American’s 

rights are protected 

against federal, state and 

local governments 

 Rights are protected 

against encroachment 

 Nothing the state does 

can deprive Americans of 

the right to use their 

property
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14TH AMENDMENT

-INDIVIDUAL RIGHTS-
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 What do you want your HP program to look like?  Decide 

what you want first, then write an ordinance to fit those 

needs.

 Where does HP interact with other local government 

programs and regulations, such as land use planning, 

code enforcement or the building department?

 What provisions in the ordinance will be supported by the 

community and elected officials?
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QUESTIONS TO ASK



KEY ELEMENTS

Purpose

Enabling Authority

Preservation Commission

Designation Procedures & 

Criteria

Actions subject to Review

Economic Effects
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Appeals

Enforcement

Definitions

Severability



 What resources should be protected?

 How should resources be protected?

 How should the ordinance be administered and 

enforced?

 Each community is unique.  Don’t feel constrained by 

what other communities have done.

Office of Historic Preservation - All 

rights reserved

WHAT IS THE PURPOSE OF YOUR 

ORDINANCE?
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ENABLING AUTHORITY

U. S. & CA Constitution

 “Police power” of local 

governments to protect the 

health, safety and welfare of citizens

California Government Code Sections 

25373(b) for counties and 37361(b) for cities

Court Decisions
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ESTABLISHMENT OF THE PRESERVATION 

COMMISSION

Your are a member of 

your local preservation 

commission. A proposal 

to rehabilitate a historic 

building is on the agenda.  

How will you and your 

colleagues operate as a 

commission?  And how 

will you make your 

decisions?
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Danville



 Designation

 Review Projects

 Provide incentives

 Public education

 Review economic issues related to preservation

 Maintain relationship with Planning Commission, City Council,  

Code Enforcement, and other agencies

PRESERVATION COMMISSION

-SCOPE OF POWERS-
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Who will serve on the commission?
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ESTABLISHMENT OF PRESERVATION
COMMISSION



ESTABLISHMENT OF THE 

PRESERVATION COMMISSION

Who appoints them?

Term?

Professional qualifications?
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ESTABLISHMENT OF PRESERVATION 

COMMISSION
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What is the commission’s authority?

https://openclipart.org/detail/222222/angry-smiley-face
https://openclipart.org/detail/194957/simple-flat-smiley-face-smile
https://openclipart.org/detail/190668/frown
https://openclipart.org/detail/22023/smiley-puzzled
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PENN CENTRAL TRANSPORTATION CO. V. 

NEW YORK CITY
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 We have] no fixed rule against making additions to designated 
buildings—it al l  depends on how they are done.. . .  But to balance a 
55-story office tower above a flamboyant Beaux -Arts facade seems 
nothing more than an aesthetic joke. Quite simply, the tower 
would overwhelm the Terminal by its sheer mass. The 'addition' 
would be four times as high as the existing structure and would 
reduce the Landmark itself to the status of a curiosity.

 Landmarks cannot be divorced from their settings — particularly 
when the setting is a dramatic and integral part of the original 
concept. The Terminal,  in its setting, is a great example of urban 
design. Such examples are not so plentiful in New York City that 
we can afford to lose any of the few we have. And we must 
preserve them in a meaningful way — with alterations and 
additions of such character, scale, materials and mass as will  
protect, enhance and perpetuate the original design rather than 
overwhelm it.



PENN CENTRAL TRANSPORTATION CO. V. 

NEW YORK CITY

 [The] New York City law does not 
inter fere in any way with the present 
uses of the Terminal.  I ts designation as 
a landmark not only permits but 
contemplates that appellants may 
continue to use the property precisely 
as it  has been used for the past 65 
years:  as a rai lroad terminal containing 
of f ice space and concessions. So the 
law does not inter fere with what must 
be regarded as Penn Central 's primary 
expectation concerning the use of the 
parcel.  More impor tantly,  on this record, 
we must regard the New York City law 
as permitting Penn Central not only to 
prof it  from the Terminal but also to 
obtain a "reasonable return" on its 
investment.

 .
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Court Justice William J. Brennan Jr.



 Power to deny demolition or alterations

 Power to regulate new construction or development 

 Power to impose affirmative maintenance 

requirements (intervene in demolition by neglect)

32

PRESERVATION COMMISSION

-POWERS UPHELD BY COURTS-



Role of Commissioner

 Serve the public interest

 Making designations

 Reviewing projects and 
advising/making 
decisions

 Planning

 Administering incentives

 Monitoring & site visits

 Education

Role of Staff

 Technical advisors

 Administrators

 Decision-makers
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THE PRESERVATION COMMISSION AND STAFF
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A property owner wants 

to designate her property 

as a historic landmark 

under your preservation 

ordinance, and she wants 

to know what the process 

will be.  How will you 

answer her?  What will be 

in your ordinance?
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PROCEDURES AND CRITERIA FOR 

DESIGNATING HISTORIC RESOURCES



Provide clear 

designation criteria 

standards

Define key terms

Uses criteria similar 

to National Register 

and California 

Register

Office of Historic Preservation - All 

rights reserved

DESIGNATING HISTORICAL RESOURCES

SUBSTANTIVE ISSUES



 Owner must agree to initiate nomination

 Only named parties may nominate, e.g., city 

council, historic preservation commission

 Anyone may nominate

 Owner may object to listing

Office of Historic Preservation - All rights 
reserved

DESIGNATION AND OWNER’S CONSENT

-CHOICES-
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DESIGNATION OF HISTORICAL RESOURCES

PROCEDURAL ISSUES

Notice to owner and 

interested parties

Public hearing

Defined process

Written findings
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 As a commissioner, you 
are preparing to review 
a proposal to alter a 
historic commercial 
building.  The project 
would include repairs to 
existing features, some 
porch alterations and a 
rear addition.  How will 
you determine if this 
work is appropriate? 
What will be in your 
ordinance?
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PROCEDURES AND CRITERIA FOR THE 

TREATMENT OF HISTORIC PROPERTIES



WHAT PROPERTIES CAN THE 

COMMISSION REVIEW?
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Language in ordinance needs to be very specific 

• Properties designated under the local

ordinance

• Properties designated under another 

program, such as the National Register

• Properties over a certain age

• Properties proposed for demolition

Comment on historical resources as part of a 

CEQA project
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WHAT PROJECTS CAN THE COMMISSION 

REVIEW?

Infill
Moving

DemolitionRehabilitationDemolition by neglect



WHAT PROJECTS CAN THE COMMISSION 

REVIEW?
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 20.66.020 Matters subject to review

 All new structures or changes in use of an existing structure of 150 square 

feet or more of gross floor area in any zoning district, physical 

improvements and all additions, extensions, changes in color, and other 

exterior changes of or to existing buildings, structures and physical 

improvements hall be subject to design review, whether or not a building 

permit is required, except as other wise exempted by Section 20.66.030.

 20.66.40 Required findings for nonresidential projects

 The materials, colors and architectural character will be generally 

compatible with other structures in the vicinity.

WHAT PROJECTS CAN THE COMMISSION 

REVIEW?
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WHAT ARE THE STANDARDS FOR REVIEW?

Substantive Due Process

Standards need to be

Defined

Reflect local preservation goals

Provide for due process

Limit administrative discretion

Result in predictable decisions

Good to reference the SOI Standards 
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Objectives

Statement of 

principles

Graphic examples

Terms and 

Definitions
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DESIGN GUIDELINES



PROCEDURES FOR CERTIFICATES OF 

APPROPRIATENESS

 Applicable project type

 Basic Process

 Contents of Application

 Criteria/Standards
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Procedural due process



CERTIFICATES OF APPROPRIATENESS

Level of Review – Delegated Authority

 WHO? 

 Administrative Staff

 Preservation Commission

 Other elected or appointed body

 WHEN? 

 By type of project

 Size/Complexity of the project
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Do your procedures look 
like this?

Or like this?
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CERTIFICATES OF APPROPRIATENESS



PUBLIC WELFARE v INDIVIDUAL 
RIGHTS

What is a Taking?
 Results from a regulation that deprives 

landowner of all reasonable economic 
value of property

When does a Taking occur?
 Designation rarely = taking

 Less than highest and best use or
substantial diminution does not = 
taking

 Historic conditions = reasonable 
expectations of use of property

TAKINGS
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Physical Takings

 Eminent domain

 Just compensation

Regulatory Takings

 When a general 

governmental 

regulation has the 

unintended effect of 

denying the owner a 

reasonable economic 

use of a property
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TAKINGS

PUBLIC WELFARE V INDIVIDUAL RIGHTS



Whether a regulatory action that diminishes the value of a claimant’s 

property constitutes a “taking” of that property depends on a three 

part inquiry for analyzing a broad range of regulatory takings claims:

 The economic impact of the regulation on the property -owner;

 The effect of the regulation on the owner's distinct investment -backed expectation; 

and

 The character of the governmental action.

The opinion also established a rule requiring the reviewing courts look at 

the effect om the entire property interest  (parcel as a whole), not just the 

part affected by the regulation in question.

Owners were not entitled to the so-called highest and best use, but rather 

to a reasonable and beneficial use of the property.
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PENN CENTRAL TRANSPORTATION CO. V. 

NEW YORK CITY



The family which owns a 
historic building has 
applied for a demolition 
permit because otherwise 
keeping it would be an 
“economic hardship.”  
The building is badly 
deteriorated as well.  
How should you respond?  
What will be in your 
ordinance?

Office of Historic Preservation - All 

rights reserved

CONSIDERATION OF ECONOMIC EFFECTS



CONSIDERATION OF ECONOMIC 

EFFECTS

 Release valve

 Establish an evidentiary checklist

Enforcement of COA will cause 
unusual and extreme economic hardship

 Reasonable return

 Bona Fide attempt to rent or sell property

 Feasible or profitable alternative use

 Certificates of Economic Hardship
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CONSIDERATION OF ECONOMIC EFFECTS

-HARDSHIP-



CONSIDERATION OF ECONOMIC 

EFFECTS

 Waiver or reduction of permit fees

 Reduction in parking requirements

 Mills Act property tax abatement

 Non –compliance without variance 

for adaptive reuse

 Grants, loans, revolving funds

 Education & Technical Assistance
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INCENTIVES



APPEALS

Administrative resolution to 

avoid litigation

Produce record for review in 

event of litigation

Who can appeal?

What decisions can be appealed?

Who will respond to the appeal?

What is the appeal process?
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APPEALS



ENFORCEMENT

Primary Goal: Compliance

 Penalties for non-compliance need 
to outweigh the “benefits”

 Remedies for non-compliance
 Fines
 Injunctive relief to stop illegal 

demolition and enforce ordinance 
 Receiverships & entry onto land to 

correct
 Forced reconstruction
 Loss of further entitlement
 Limit size of new project not to 

exceed what was demolished

Office of Historic Preservation - All 

rights reserved



ENFORCEMENT
-MAINTENANCE & UPKEEP OF HISTORIC 

PROPERTIES-

Administration should be uniform, efficient, 

practical

 Avoid burdensome procedures 

 Sensitivity to Procedural Requirements

 Maintenance Requirements

 Demolition by Neglect

 Public Safety Exclusion

Affirmative maintenance 

requirements

 State Historical Building Code
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City of Palo Alto, Section 16.49.090 (a)(4)

Restriction on Development . Alteration or demolition of a 

historic structure in violation of this chapter shall eliminate the 

eligibility of the structure's lot for any transfer of development 

rights, pursuant to the Palo Alto Comprehensive Plan, and such 

lot, if it is the site of an unlawfully demolished historic 

structure from which development rights have been transferred, 

shall not be developed in excess of the floor area ratio of the 

demolished structure for a period of twenty years from the 

unlawful demolition.
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ENFORCEMENT

-LOSS OF FURTHER ENTITLEMENT-
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ENFORCEMENT

FINES



DEFINITIONS

Use terms and definitions 

shared by National Register, 

California Register, and CEQA 

to promote better understanding

Thorough and complete definitions needed to 
sustain judicial challenge

 What is a demolition?

 What is a locally designated property?
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SEVERABILITY

Danville Section 5. Severability

If any section, subsection, subdivision, paragraph, clause or 
phrase in this ordinance, or any part thereof, is for any reason 
held to be invalid or unconstitutional, such decision shall not 
affect the validity of the remaining sections or portions of this 
ordinance or any part thereof. 
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CALIFORNIA OFFICE OF HISTORIC 

PRESERVATION

(916) 445-7028

LUCINDA.WOODWARD@PARKS.CA.GOV
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